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Preliminary Statement 


Robert Di 
judgments of 
the Eastern District 
tered February 20, 1976, convicting them, 
trials. of bank robbery in violation of Ti 


States Code, Section 2113 and Section 


Specifically, аррецап Di Giovanni appeals 


conviction entered under Section 2213 a) following a four 


day jury trial ending on December 4, 1975 (Ше 
trial”) relating to the robbery of a branch of the Atlas 
Federal Savings and Loan Association on July 18, 1975 
the “Atlas robbery | 
rattan Bank on July 24, 1975 ‘the "Chase robbery 


Appellant Di Giovanni was convicted of both robberies. 


a branch of the Chase Man- 
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Robert Di Giovanni 


convictions entered 


two week jury trial ending on January 


“second trial” |, relating to the robbery 


the National ang f North Americ 


N y 
a Uli 


bruary 20, 1976, Robert Di Giovanni 


to study and report pursuant ot Titie ] 
States Code, Section 4208'b), and Michael Sadowski was 
sentenced to ten years imprisonment under Section 4208 

2 Following the study and report, on May 21, 


Robert Di Giovanni was sentenced to concurren 
г prison terms under Section 4208612’ for 


bank robberies 01 1 'h he had оееп convicted. 


Statement of the Case 


1. The first trial 
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Immediately before the first trial, Robert Di Giovanni's 


co-defendants, Michael Grafman and Stanley 


! oskocinski, 
entered guilty pleas in satisfaction of the indietment, and 
appellant Di Giovanni was the only defendant on tri 


with respect to the Atlas and Chase robberies. 


overnment's brief references to the transcript 

made by reference to the transcript page of 

references to appellants' joint appendix will 
ЧА” and references to the Government's 
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ARGUMENT 


POINT I 


In the first trial the Atlas robbery and the Chase 
robbery were pronerly joined. 


POINT Il 


In the second trial all alleged participants in a 
single bank robbery were properly joined for trial. 


POINT 111 


The district court properly admitted testimony as 


to discussions by appellant Sadowski of a subse- 
quent planned bank robbery 


POINT IV 


The trial court properly admitted Markson’s tes- 
timony concerning (a) the conversation among 
Markson, appellant Di Giovani and Michael Graf- 
man and (b) the conversution between Markson 
and appellant Di Giovanni. 


tion that two conversation 


vid MAKSON 


) h conve 
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acimission 


is role in robbing 
conversation were suc! 
ould have en natural 
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Flecha, Sy p. No. 1959, ".2d 21 Си. де 
ded June 23, 1976 ı which silence by the defendant 
nean adoption tatement 

after Cu 


nne. 


POINT V 


There was no withholding of evidence favor- 
able to the accused in connection with the search 
of Sonia Karakitis’ apartment. 


1, 


IS пе hat the Governmen 
evidence favo) ‚ the accused 
373 s. м5 е However. 


cently noted, 
The Government is not required t vitness 
statement known to а defendant who is on notic 


of the essential facts which would enable h 


call the witness and thus take advantage of 


exculpatory testimony he might furnish. Г 
States V. Nte vart, 513 F.2d 95 f. 960 24 


10 za 
1975). 


In the case at bar appellant Di Giovanni concedes 
the Government offered tu make Karakitis availablı 
defense witness on the issue of the consent search 
Giovanni brief, p. Ж. As indicated above, however, 
pellant Di Giovanni declined to take advantage of 
offer ¡Statement of Facts, supra at 6). He cannot 
be heard to complain. 
Moreover, when Karakitis testified at the second 
testified tha she consented to the sear 
27-417. No defense attorney elicited from he) 
stater nt that the consent was involuntary. Not sury 
ingly, following her testimony no motion was madi 


suppress the fruits of the search 


Furthermore, defense counsel was advised in Octobe) 
1975 that the Government would seek to introduc 


vidence taken from the Karakitis apartment. 


t} 


ress, however, was made until after the trial h 


1101 
commenced. The Government reiterates its position below 
that any attack on the voluntariness of the Karakitis 
consent should be barred as being untimely. Rule 12:f 
Federal Rules of Criminal Procedure; uted States V. 
Mauro. 507 F.2d802 (2d Cir. 1974). 


POINT VI 


The trial court was well within its discretion in 
refusing to strike the testimony of Sonia Karakitis 
in the second trial following her invocation of the 
Fifth Amendment as to collateral matters. 


Appellant Sadowski seeks a reversal of his conviction 
because the trial court exercised its discretion 


ting Sonia Karakitis to assert her right 


4 1 


incrimination as to collateral matters and 


strike Karakitis testimony. 


. Cardilio, 316 F.2d 606 : 2d 


TQ 99 yt } А ] } + 
.S. 822, states the applicable te 


In determining whether the | 

ness who invokes the privilege against self-i 
ination during cross-eXamination may be 
against the defendant, a distinction must be drawn 
between cases in which the assertion of the priv- 
Пере merely precludes inquiry into collateral mat 


ters which bear only on the credibility of 


suggests 

testimony relating \ ' on July 2 was 
ontrarv, the only restriction pertained to an 

ito theft involving Karakit and a separate 


bank robbery on July 17. 


little dange 


tnerelore, 


and an unrelated 

under Card 

cidents for impeachn 

defense counsel before 

Amendment. Appellant 

meet his heavy burden of establı: g that the trial court 
abused its discretion in permitting Karakitis to 


her Fifth Amendmen ight ара! If-ineriminat 
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Alford у. Unit States, 282 U.S. 6! 193] 


States Y. illo, 316 F.2d 606, 611 12а Ci 
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cert, dented, оф; D. баб. Moreover. Sadowski 


-- сат 
claim that he prejudiced by the fact that a 
«ho on! 


\ implicated him claimed heı 


POINT VII 


Remarks by the Assistant United States Attorney 
in summation as to the nature and extent of cros- 
examination of Government witnesses was fair 
comment. 


Finally, ppellant Sadowski claims that it was 


"major" for the prosecutor, in his summation to 


comment | th lature, and 1л some Cases 


witnesses 


or 
b 


Sadowski advances the startling proposition 


Government may not comment on the failure by 
counsel to cross-examine a particular government 
ness or on tbe avoidance by defense counsel of 
158005 оп Cro---examina'ion. The argument 

without merit. This Court hes consistently in the 
„refused to equate such conduct with commenting « 
defendant's failure to take the stand. United Stat 
ex rel. Leak у. Follette, 418 F.2d 1266 (2d Cir. 1969 
cert. denied, 397 U.S. 1050. 


Where the prosecutor confines himself to argu- 
ing the strength of his case | stressing the 
credibility and lack of contradiction of his wit 
nesses, we will not be astute to find in this a 
veiled comment on the defendant's failure to testi- 
Гу even if in practical fact, although not in theory, 
no one else could controvert them. At 1270. 


See Baker v. United States, 115 F.2d 533, (Sth Cir. 
1940 1, cert. denied, 312 U.S. 692 (1941). The remarks 
were hardly error; indeed, they were fair comment. Ir 
addition they were made with respect to the testimoni 
of individuals who were not the Government's major 
witnesses in a case where the evidence of guilt was 
strong. 


CONCLUSION 


The judgments of conviction against appellants 
Sadowski and Di Giovanni should be affirmed in 
all respects. 
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